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SUBCOMMITTEE ON CONSTITUTION, FEDERALISM, 

AND PROPERTY RIGHTS 
Mr. GREGG. Mr. President, I ask 

unanimous consent that the Sub-
committee on Constitution, Fed-
eralism, and Property Rights, of the 
Senate Committee on the Judiciary, be 
authorized to meet during the session 
of the Senate on Tuesday, July 29, 1997, 
at 2 p.m., to hold a hearing in room 226, 
Senate Dirksen Building, on: ‘‘Judicial 
Activism: Potential Responses.’’ 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

ADDITIONAL STATEMENTS 

PLANT PATENT AMENDMENTS 
ACT OF 1997 

∑ Mr. SMITH of Oregon. Mr. President, 
yesterday I introduced a bill, S. 1072, 
that corrects an unintended loophole in 
the Plant Patent Act of 1930 dealing 
with the coverage of plant parts. The 
1930 act covers the whole plant but did 
not address plant parts, resulting in a 
loophole whereby some growers, par-
ticularly in foreign nations that do not 
have plant breeders’ rights laws, are re-
producing U.S. patent-protected vari-
eties without authorization. They then 
export the harvested materials—plant 
parts—such as flowers and fruits, to 
the United States. The loophole has 
been created by new production and 
transportation capabilities unforeseen 
67 years ago. 

As a result, American plant breeders 
are losing royalty income that sup-
ports continued research and breeding 
of new and improved varieties. Domes-
tic growers who are paying legitimate 
royalties are also finding themselves at 
an unfair disadvantage to foreign grow-
ers producing patented varieties ille-
gally. 

The Plant Patent Act of 1930 has his-
torically offered a strong incentive for 
research and breeding activities, which 
is the foundation for a progressive and 
growing U.S. horticultural industry. 

This legislation amends the Plant 
Patent Act to expressly cover plants 
and plant parts by inserting at the end 
of 35 U.S.C. 163, the words ‘‘or any 
parts thereof.’’ This solution provides 
relief to U.S. breeders and growers, and 
would help ensure that the United 
States remains an international leader 
in the development of new and useful 
plant varieties. It will enable plant and 
patent holders the opportunity to pro-
tect their patent rights and continue 
investing in research and development. 
S. 1072 is also consistent with the 1991 
International Union for the Production 
of New Varieties of Plants, which ex-
tends plant breeders’ rights protection 
to harvested material. 

Mr. President, I ask that the text of 
the legislation be printed in the 
RECORD. 

The text of the bill follows: 
S. 1072 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Plant Pat-
ent Amendment Act of 1997’’. 

SEC. 2. FINDINGS AND PURPOSES. 
(a) FINDINGS.—The Congress makes the fol-

lowing findings: 
(1) The protection provided by plant pat-

ents under title 35, United States Code, dat-
ing back to 1930, has historically benefited 
American agriculture and horticulture and 
the public by providing an incentive for 
breeders to develop new plant varieties. 

(2) Domestic and foreign agricultural trade 
is rapidly expanding and is very different 
from the trade of the past. An unforeseen 
ambiguity in the provisions of title 35, 
United States Code, is undermining the or-
derly collection of royalties due breeders 
holding United States plant patents. 

(3) Plant parts produced from plants pro-
tected by United States plant patents are 
being taken from illegally reproduced plants 
and traded in United States markets to the 
detriment of plant patent holders. 

(4) Resulting lost royalty income inhibits 
investment in domestic research and breed-
ing activities associated with a wide variety 
of crops—an ares where the United States 
has historically enjoyed a strong inter-
national position. Such research is the foun-
dation of a strong horticultural industry. 

(5) Infringers producing such plant parts 
from unauthorized plants enjoy an unfair 
competitive advantage over producers who 
pay royalties on varieties protected by 
United States plant patents. 

(b) PURPOSES.—The purposes of this Act 
are— 

(1) to clearly and explicitly provide that 
title 35, United States Code, protects the 
owner of a plant patent against the unau-
thorized sale of plant parts taken from 
plants illegally reproduced; 

(2) to make the protections provided under 
such title more consistent with those pro-
vided breeders of sexually reproduced plants 
under the Plant Variety Protection Act (7 
U.S.C. 2321 et. seq.), as amended by the plant 
Variety Protection Act Amendments of 1994 
(Public Law 103–349); and 

(3) to strengthen the ability of United 
States plant patent holders to enforce their 
patent rights with regard to importation of 
plant parts produced from plants protected 
by United States plant patents, which are 
propagated without the authorization of the 
patent holder. 
SEC. 3. AMENDMENT TO TITLE 35, UNITED 

STATES CODE. 
(a) RIGHTS IN PLANT PATENTS.—Section 163 

of title 35, United States Code, is amended to 
read as follows: 
‘‘§ 163. Grant 

‘‘In the case of a plant patent, the grant 
shall include the right to exclude others 
from asexually reproducing the plant, and 
from using, offering for sale, or selling the 
plant so reproduced, or any of its parts, 
throughout the United States, or from im-
porting the plant so reproduced, or any parts 
thereof, into the United States.’’. 

(b) EFFECTIVE DATE.—The amendment 
made by subsection (a) shall apply to any 
plant patent issued on or after the date of 
the enactment of this Act.∑ 

f 

WIPO IMPLEMENTING 
LEGISLATION 

∑ Mr. LEAHY. Mr. President, yester-
day, the administration transmitted 
its legislative proposal for imple-
menting the two new treaties adopted 
in December 1996 by the World Intellec-
tual Property Organization [WIPO]. 
Over the past few months, I have spo-
ken and written to Secretary Daley of 
the Department of Commerce urging 
him to transmit this proposal without 
delay. The legislative package we re-
ceived yesterday is an excellent start 
for moving forward. I commend the ad-

ministration, Secretary Daley and, in 
particular, Assistant Secretary Bruce 
Lehman of the Patent and Trademark 
Office for their hard work on this pro-
posal. 

I understand that the administra-
tion’s proposal will be introduced in 
the House of Representatives today. 
Along with Senator HATCH, I am re-
viewing the proposal. I hope we will be 
able to introduce the legislation this 
week so that we can take this matter 
up for hearings and further delibera-
tion and action promptly when we re-
turn in September.∑ 

f 

JIM GAUPP 

∑ Mr. FAIRCLOTH. Mr. President, Jim 
Gaupp was a fine American whose life 
touched many people. He was devoted 
to his family, and committed to his 
community. The following is an ex-
cerpt from the program at Jim’s fu-
neral, held at the Pinecrest Pres-
byterian Church in Hendersonville, NC: 

PSALM 121 
I will lift up mine eyes unto the hills, from 

whence cometh my help. 
My help cometh from the Lord, which made 

heaven and earth. 
He will not suffer thy foot to be moved; he 

that keepeth thee will not slumber. 
Behold, he that keepeth Israel shall neither 

slumber nor sleep. 
The Lord is thy keeper: the Lord is thy shade 

upon thy right hand. 
The sun shall not smite thee by day nor the 

moon by night. 
The Lord shall preserve thee from all evil; he 

shall preserve thy soul. 
The Lord shall preserve thy going out and 

thy coming in from this time forth, 
and even for evermore. 

James Louis Gaupp was born in Elk 
City, OK. In time, Jim moved to Co-
lumbus, OH, where he worked for Wil-
liams & Co., the metals warehouse. 
During his 47 years with Williams, Jim 
worked his way through the ranks and 
retired as a district manager and vice 
president. Jim Gaupp’s commitment 
was to be a ‘‘Christian businessman 
and father.’’ 

In Columbus, OH, Jim Gaupp was 
very active in community service. He 
was very active in his church, in the 
chamber of commerce, and in the 
Kiwanis Club. 

Jim and Betty Gaupp moved to Hen-
dersonville in 1982, and quickly became 
vital parts of the Pinecrest Church. At 
Pinecrest, Jim served as an elder, Sun-
day school teacher, and faithful mem-
ber. 

In the Kiwanis Club of Henderson-
ville, Jim Gaupp was faithful; 51 years 
of perfect attendance at various 
Kiwanis Clubs was a record attained by 
Jim. 

Jim Gaupp was an outstanding Chris-
tian gentleman. Jim was an ardent stu-
dent of the Bible—entrusting large por-
tions of Scripture to memory. Jim was 
a great man of prayer. As much as any-
thing else, Jim Gaupp was a great ex-
ample and model for the sake of Christ 
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